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Item 14, page 8, ORCP 36 A. The Council decided that the language 
from the federal rule should not be included in this section. 

Item 15 and 16, page 8, ORCP 36 B.(3) and.ORCP.46 A;(2). _ Judge 
Wells moved, seconded by Austin Crowe, that 11 and subsection B. (4) of this 
rule 11 should be deleted from the first sentence of 36 B.(_3) and that 11 to 
furnish a written statement under 36 B.(4), or if a party fails 11 should be 
deleted from the first sentence of 46 A.(2). The motion passed unanimously. 

Item 17, page 9, ORCP 46 D. Judge Wells moved, seconded by Austin Crowe, to 
delete the following language from 46 D.: [ 11 or (3) to inform a party seek-
ing discovery of the existence and limits of any liability insurance policy 
under Rule 36 that there is a question regarding the existence of coverage, 11

]. 

The motion passed unanimously. 

Item 18, page 9, ORCP 52 A. Judge Sloper moved, seconded by Judge 
Wells, that the last sentence of section A. be changed to read as follows: 
11 At its discretion, the court may grant a postponement, with or without 
terms. 11 The motion passed unanimously. ·· · · 

Item 19, page 9, ORCP 55 D. On motion made by Judge Casciato, seconded 
by Judge Wells, the Council unanimously voted to change 11 over 18 years of age 11 

to 11 18 years of age or older 11 in 55 D. (l) to conform to ORCP 7 E. and 7 F. (2) 
(a). 

Item 20, page 9, ORCP 55 F.(2). The Council discussed the suggestion 
of adding 11 by subpoena 11 after 11 required 11 in both sentences of F.(2). It was 
pointed out that the section does not make any distinction between 11 parties 11 

and 11 non-parties 11 and a suggestion was made to include the language 11 a resi­
dent of this state and not a party. 11 The Council decided to defer action 
until consideration of a redraft of the section. 

Item 21, page 10, ORCP 60. On motion made by Judge Sloper, seconded 
by Austin Crowe, the Council unanimously voted to change 11 defendant 11 to 
11 party against whom the claim is asserted 11 in the last sentence of the rule. 

Item 22, page 10, ORCP 62. The Executive Director was asked to prepare 
a draft of ORCP 62 which would not require findings of fact or conclu~io~s 
of law for cases subject to de nova review upon appeal. 

Judge Jackson stated that the judgments subcommittee would be meeting 
soon and would have a report at the next meeting. 

Don McEwen stated that he had written a letter to all circuit court 
judges requesting their views and comments regarding any problems with third 
party practice. 

The Council discussed the question of use of Rule 36 B. to authorize 
interrogatories relating to expert witnesses. It was pointed out that: 



RULE 46 

FAILURE TO MAKE DISCOVERY; SANCTIONS 

A. (2) Mo·tion. If a party [fails to furnish a written 

statement under Rule 36 B. (4), or if a party] fails to furnish 

a report under Rule 44 B. or C., or if a dependent fails to 

answer a question propounded or submitted under Rules 39 or 40, 

or if a corporation or other entity fails to make a designa­

tion under Rule 39 C.(6) or Rule 40 A., or if a party fails to 

respond to a request for a copy of an insurance agreement or 

policy under Rule 36 8.(2), or if a party in response to a 

request for inspection submitted under Rule 43 fails to permit 

inspection as requested, the discovering party may move for an 

order compelling discovery in accordance with the request. 

When taking a deposition on oral examination, the proponent of 

the question may complete or adjourn the examination before 

applying for an order. 

If the court denies the motion in whole or in part, it 

may make such protective order as it would have been empowered 

to make on a motion made pursuant to Rule 36 C. 

D. Failure of party to attend at own deposition or 

respond to request for inspection or to inform of question 

regarding the existence of coverage of liability insurance 

policy. If a party or an officer, director, or managing agent 

of a party or a person designated under Rule 39 C.(6) or 40 A. 

to testify on behalf of a party fails (1) to appear before the 
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officer who is to take the deposition of that party or person, 

after being served with a proper notice, or (2). to comply.with 

or serve objections to a request for production and inspection 

submitted under Rule 43, after proper service of the request, 

[or (3) to inform a party seeking discovery of the existence 

and limits of any liability insurance policy under Rule 36 B. 

that there is a question regarding the existence of coverage,] 

the court in which the action is pending on motion may make 

such orders in regard to the failure as are just, including 

among others it may take any action authorized under para-

graphs (a), (b), and (c) of subsection 8.(2) of this rule. In 

lieu of any order or in addition thereto, the court shall require 

the party failing to act or the attorney advising such party or 

both to pay the reasonable expenses, including attorney 1 s fees, 

caused by the failure, unless the court finds that the failure, 

unless the court finds that the failure was substantially justi­

fied or that other circumstances made an award of expenses unjust. 

COMMENT 

The cross reference in subsection 46 A.(2) to 36 8.(4) 
should have been removed when the 1979 Legislature deleted 36 B.(4). 

The language removed from section 46 D. became superfluous 
when the 1979 Legislature revised 36 8.(2). 
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RULE 46 

FAILURE TO MAKE DISCOVERY; SANCTIONS 

A. (2) Motion. If a party [fails to furnish a written 

statement under Rule 36 B. (4), or if a party] fails to furnish 

a report under Rule 44 B. or C., or if a dependent fails to 

answer a question propounded or submitted under Rules 39 or 40, 

or if a corporation or other entity fails to,make a designa­

tion under Rule 39 C.(6) or Rule 40 A., or if a party fails to 

respond to a request for a copy of an insurance agreement or 

policy under Rule 36 8.(2), or if a party in response to a 

request for inspection submitted under Rule 43 fails to permit 

inspection as requested, the discovering party may move for an 

order compelling discovery in accordance with the request. 

When taking a deposition on oral examination, the proponent of 

the question may complete or adjourn the examination before 

applying for an order. 

If the court denies the motion in whole or in part, it 

may make such protective order as it would have been empowered 

to make on a motion made pursuant to Rule 36 C. 

D. Failure of party to attend at own deposition or 

respond to request for inspection or to inform of question 

regarding the existence of coverage of liability insurance 

policy. If a party or an officer, director, or managing agent 

of a party or a person designated under Rule 39 C. (6) or 40 A. 

to testify on behalf of a party fails (1) to appear before the 
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otficerwho is to take the deposition of that party or person, 

after being served with a proper notice, or (2). to comply.with 

or serve objections to a request for production and inspection 

submitted under Rule 43, after proper service of the request, 

[or (3) to inform a party seeking discovery of the existence 

and limits of any liability insurance policy under Rule 36 B. 

that there is a question regarding the existence of coverage,] 

the court in which the action is pending on motion may make 

such orders in regard to the failure as are just, including 

among others it may take any action authorized under para-

graphs (a), (b), and (c) of subsection B.(2) of this rule. In 

lieu of any order or in addition thereto, the court shall require 

the party failing to act or the attorney advising such party or 

both to pay the reasonable expenses, including attorney 1 s fees, 

caused by the failure, unless the court finds that the failure, 

unless the court finds that the failure was substantially justi­

fied or that other circumstances made an award of expenses unjust. 

COMMENT 

The cross reference in subsection 46 A.(2) to 36 B.(4) 
should have been removed when the 1979 Legislature deleted 36 8.(4), 

The language removed from section 46 D. became superfluous 
when the 1979 Legislature revised 36 B.(2). 
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RULE 46 

FAILURE TO MKE DISCOVERY; SANCTIONS 

A. (2)- Motion. If a party [fatls to furnish a 1.iJritten 

statsment under Ru1e 36 8. (4), or if a party] fails to furnish 

a report under Rule 44 B. or C., or if a deponent fails to 

answer a question propounded or submitted under Rules 39 or 40, 

or if a corporation or other entity fails to~make a designa­

tion under Ru1e 39 C.(6) or Rule 40 A., or if a party fails to 

respond to a request for a copy of an insurance agreement or 

po1icy under Rule 36 B.(2), or if a party in response to a 

r-aquest for inspection submitted under Rule 43 fails to permit 

inspection as requested, the d.i scoveri ng party may move for an 

order compelling discovery in accordanca with the request. 

When taking a deposition on oral examination, the proponent of 

the question may comp1ete or adjourn the examination before 

app1ying for an order. 

If the court denies the motion in whole or in part, it­

may make such protsctive order as it would have be~n empowered 

to make on a motion made pursuant to Ru1e 36 C. 

D. Failure of oarty to attend at awn de~osition or 

respond to reouest for i nsoecti on or to inform of cues ti on 

regarding the existence of coverage of liability insurance 

policy. If a party or an officer, director, or managing agent 

of a party or a person designated under Ru1e 39 C. (6) or 40 .4. 

to testify on beha1f of a party fails (1) to appear before the 
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off~carwho is to take the deposition of that party or person, 

after being served with a proper notice, or (21 to comply" with 

or serve objections to a request for production and inspection 

submitted under Rule 43, after proper service of the request~ 

[or (3) to inform a party seeking discovery of the existence 

and limits of any liability insurance policy under Rule 36 B. 

that there is a question regarding the existence of coverage,] 

the court in 'Hhi ch tne action is pending on motion may make 

such orders in regard to the failure as are just, including 

among others it may take any action authorized under para-

graphs (a), (b), and (c) of subsection 8. (2) of this ru1 e. In 

lieu of any order or in addition thereto, the court sha11 require 

the party failing to act or the attorney advising such party or 

both to pay the reasonable expenses, including attorney 1 s fees, 

caused by the failure, unless the court finds that the failure 

was substantially justified or that other circumstances make an 

award of expens~s unjust. 

The failure to act described in this section may not be 

excused on the ground that the discovery sought is objectionable 

unless the party failing to act has applied for a protective 

order as provided by Rule 36 C. 

COMMENT 

The cross reference in subsection 46 A.(2) to 36 B.(4) 
should have been removed when the 1979 Legislature deleted 36 B.(4). 

The language removed from section 46 D. became superfluous 
when the 1979 Legislature revised 36 8.(2). 
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